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Mr Justice Fraser :

1. This is a summary to give an overview of the proceedings. This action concerns a
claim in professional negligence brought by four companies, all controlled by a
businessman who is not himself a claimant, Mr John Dhanoa, against the defendant
Foster + Partners Ltd, to whom | shall refer as simply Fosters. Issues also arise in
respect of the identity of each of the claimant companies concerning potential loss
(if any has been caused by any matters for which Fosters are in law responsible),
which are dealt with in the section of the judgment entitled “The Scope of Foster’s
Duty” and “Heads of Loss and the Four Claimant Companies”. However, for the
purposes of considering the defendant’s duty, potential breaches and resolving the
issues of fact, there is no need to differentiate throughout the whole judgment
between the four different claimant companies, and in order to make the other
sections of the judgment more intelligible, and to avoid confusion, I do not do so.
The four companies are controlled by Mr Dhanoa who, for whatever reason, used
different corporate vehicles to conduct his business affairs. Essentially these
proceedings are an action by Mr Dhanoa through these corporate vehicles, against
architects retained for a particular project. This judgment is in the following parts:
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Introduction

2. Fosters are a sizeable practice of architects of world wide renown. It was established
by its founder and chairman, Norman Foster, now Baron Foster of Thames Bank,
who is an internationally acclaimed architect who has won numerous awards
including the Pritzker Architecture Prize in 1999. This is an award that is sometimes
referred to as the Nobel Prize of architecture. The Pritzker Prize is awarded once a
year, and to give an idea of its prestige other recipients include Richard Rogers and
James Stirling (from the UK), and internationally, Fumihiko Maki, Frank Gehry and
Zaha Hadid. Fosters have designed many notable buildings and structures. To name
but two in London, City Hall and the Millennium Bridge are Fosters’ designs; in
Europe, Fosters’ buildings include the restored Reichstag in Berlin and the
Commerzbank Tower in Frankfurt. The list of notable works could be very much
longer. There will be few people with any idea of architecture who have not heard
of Fosters.

3. The subject matter of this litigation concerns an allegation by Mr Dhanoa (by his
various companies) that Fosters were in breach of the duty owed to exercise
reasonable care and skill in their professional performance undertaken between
2007 and 2009 as his architects. Mr Dhanoa (by one of his companies Riva
Properties Ltd) engaged Fosters to design a hotel at a site at London Heathrow on
Bath Road. Mr Dhanoa had (again through one of his companies) bought this site in
2007, but he had first become interested in it in 2002, and had identified it as
suitable for his plan for a hotel at about that time. The then-owners were not
interested in selling it in 2002, and he became interested in, and successfully
completed, other building projects including a hotel in Leeds in the intervening
period. Finally, he was successful in purchasing the Bath Road site in 2007 for
£14.5 million, together with the bowling alley that was situated upon it and
operating at the time. He had identified the site as representing a potentially
lucrative opportunity to construct a major 5 star hotel, very close to Heathrow
Airport, in what he saw as a prime position, and he wanted Fosters to act for him on
this project. He told the court that this idea came to him after he had flown over
Bath Road numerous times on his way in to landing at Heathrow Airport. He
realised that almost everyone flying into London would fly over this site. He also
knew, as of early July 2007 when it was announced by the International Olympic
Committee, that in 2012 the Olympic Games were to be held in London. Riva Bowl
Ltd had in fact already purchased the site a couple of months before that. His timing
was therefore favourable.

4. Mr Dhanoa contacted Fosters and explained to them what he wanted to achieve on
this site. His first meeting with them was in July 2007. A contract was agreed with
Fosters whereby Fosters would act as architect on the project. That contract was
signed in 2007 and its terms are dealt with in the section of this judgment entitled
“The Terms of the Appointment.” Mr Dhanoa’s case is that his budget for this
project was £70 million and that he told Fosters this. Although there are subtleties in
the way the case for the defendant is put, essentially and in summary Fosters deny
that there was any budget. Fosters embarked upon the design process, and produced
a scheme that was costed in February 2008 by EC Harris, the costs consultant
engaged by Mr Dhanoa, at £195 million. Mr Dhanoa says that he then increased the
budget to £100 million, in reliance upon Fosters telling him that the project could be
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“value engineered” down to that figure. | will deal with the meaning of that term in
the context of this case below. He also says that Fosters advised him to apply for
planning permission for the scheme, notwithstanding its very high cost, and to have
it value engineered downwards after permission was obtained. Planning permission
was applied for in July 2008 and obtained in March 2009. However, Mr Dhanoa
could not obtain funding for the scheme, which he eventually discovered could not
possibly be value engineered downwards to as low a figure as £100 million. He
could not therefore build the scheme which Fosters had designed for him, and which
had cost him a total of approximately £4 million in professional fees alone, about
half of that being paid to Fosters, and the other half to the other members of the
sizeable professional team and in other fees.

5. As a result of this alleged breach, or these alleged breaches, or failures on the part of
Fosters, it is said by the claimants that what should have been a profitable hotel,
costing £100 million, was not built when it should have been. Accordingly, two of
the claimant companies are said to “have lost, and will until completion of the
project continue to lose, operating profit in respect of the bowling facility and the
hotel as a result of the delay to the project”. The claim for lost profits is very
sizeable.

6. It should be noted here that there was a bowling alley present on the site when it
was bought in 2007, and which is still operating there. The planning permission for
the hotel as designed by Fosters — which | shall refer to as the Fosters’ Scheme — has
now lapsed, having been granted in 2009 and having only a limited life of three
years in the absence of commencement of the works. Mr Dhanoa (through one of
his companies) still owns the site. At least so far as hotels are concerned, the site
remains undeveloped, and no hotel has yet been built there. These proceedings were
commenced on 27 March 2015, initially seeking damages from Fosters for
misrepresentation and rectification (in an unspecified way) as well as damages for
negligence. It is said by the claimants that Fosters failed to design a scheme within
the budget provided to it of £70 million, later increased to £100 million. Fosters
vigorously dispute the allegations made against the practice, deny that any budget
was provided by Mr Dhanoa, rely upon the fact that no quantity surveyor/cost
consultant was appointed at the very beginning of the project, deny giving value
engineering advice, deny causation, allege contributory negligence by Mr Dhanoa,
and deny loss. Limitation was also raised as a defence in respect of any claim by the
Fourth Claimant, Wellstone Management Ltd. Standstill agreements had been
entered into between Fosters and the other three claimant companies.

7. Fosters was obliged to have professional indemnity insurance as a term of the
appointment, and this was agreed with a limit of £10 million. Although the claim
was originally extra-contractual (perhaps in an attempt to avoid that contractual
limit) the claimed loss of profit alone is in excess of that capped amount and stands
at £16.327 million. As sometimes happens in the period immediately before trial,
there was some sensible refinement of the claims, and the rather vague claim for
rectification was quietly and sensibly abandoned by Ms Briggs (who had not
pleaded the original Particulars of Claim). It was also accepted by the claimants that
there was a contract between the First Claimant, Riva Properties Ltd and Fosters,
thus engaging the limit on liability of £10 million. Mr Dhanoa has had a further
hotel scheme for the site designed by alternative architects, which is referred to as
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10.

the Acanthus Scheme. The claimants maintain that this scheme, or something
similar to it, could have been constructed for £100 million in 2009. Fosters deny this
too. Planning permission has not yet been obtained for this alternative scheme.

Finally by way of introduction, this case was issued in the Bristol District Registry,
and an application by Fosters that it be transferred to London was dismissed. As part
of the Business and Property Courts approach to specialist judges from the Rolls
Building being dispatched to the circuits to try suitable cases, the trial was to have
taken place in Bristol. However, one working day before the trial, the Bristol Civil
Justice Centre was flooded and lost all power. The case was therefore transferred to
the nearest suitable facility for the trial, which happened to be in Weston Super
Mare.

As well as a high number of factual witnesses (ten in total, although two of them
were not cross-examined) there were a total of six expert witnesses. These were two
each in the following disciplines: architects; quantity surveyors; and accountants. A
measure of agreement was reached between each discipline of expert witnesses, for
which | am very grateful. There was no order that liability and quantum be dealt
with separately, although it was agreed by the parties, so far as quantum was
concerned, that the principles upon which quantum of loss (if any) should be
resolved in this trial, but not necessarily all of the figures. Any further detailed
calculations that might be required could, if any were necessary, be performed by
the parties and/or their expert accountants after judgment was handed down. | have
not recited in this judgment every single document that was relied upon at trial, nor
every single part of the evidence, nor every single submission one each different
matter. The latter in particular were very far ranging, and were also made on a
number of different alternative bases depending upon my findings upon the different
factual disputes. Were | to do so, this judgment would be very much longer and
would also take far longer to provide to the parties. If | have not specifically
identified any particular item, this does not mean that | have overlooked it. It means
that | did not consider it sufficiently important in assisting me to decide any
particular point or issue.

The Issues

The parties agreed the issues that required resolution in this judgment. They are as
follows. Some of the agreed issues appear to be simply differently worded versions
of each other. It appears as though some of the issues may have been arrived at by
simply merging two different lists together. Given that the issues were agreed, | will
reproduce the entire list. The headings to each group of issues were part of the
agreed list of issues and so | include those too. Two of the issues fell away due to
the way that the claimants refined their case prior to the trial commencing. After
providing the list of issues, | will turn to the witnesses.

Duties/Causes of Action

1.

It being accepted that there was a contract between Riva Properties Limited and
Foster, whether Riva Properties Limited (as contracting party) can recover losses
suffered by Riva Bowl LLP and/or Riva Bowl Limited.

Whether Foster owed a duty of care in tort to Riva Bowl LLP and Riva Bowl Limited.
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3. Whether Riva Properties Limited transferred its cause of action against Foster to
Wellstone Management pursuant to an Asset Purchase Agreement dated 17 December
2014. This issue fell away.

Factual Issues

4.  Whether Foster was told (or otherwise had knowledge of) Riva’s budget for the
Development (whether that be £70 or £100 million) between July 2007 and January
2008 and, if so, what did that budget relate to?

5. Whether Foster knew (in or by February 2008) that Mr Dhanoa intended to value
engineer the Foster Design to within a budget of £100 million.

6.  Whether Foster warned Mr Dhanoa (at any time) that it was not possible to value
engineer its design to within a budget of £100 million.

7. Whether, in a meeting on or around 10 March 2008 Hugh Stewart told Mr Dhanoa
that the Foster Design could be value engineered to within a budget of £100 million
and advised him to put the Foster Design through planning and value engineer it
afterwards.

8.  What advice, if any, did Foster give Mr Dhanoa in relation to costs and how did Mr
Dhanoa react to it?

Breach

9.  What was the scope of Foster’s retainer and duties? In particular:

9.1 Was Foster obliged to advise Riva on costs at all? If so, in what respects?

9.2 Was Foster obliged to ascertain and consider Riva’s budget during Work Stages A/B?

9.3 Was Foster obliged to design the Development within any particular budget?

9.4 By reference to its email dated 15 February 2008, did Foster have a duty to advise
Riva that its design could not be value engineered to £100 million?

10. Is Foster in breach of its duties in any of the respects alleged at paragraphs 34 to 43 of
the Re-Amended Particulars of Claim?

Causation/Loss

11. Of the sums said to have been expended on the abortive project (set out in the
Schedule  of Loss to the Re-Amended Particulars of Claim):

11.1 Which (if any) were caused by any breaches that may be proven against Foster?

11.2  Were each of those sums truly abortive?

11.3 To what extent have those sums actually been incurred?

11.4 Will additional fees and expenses be incurred in completing the Development? If so,
to what extent do the sums said to have been expended on the abortive project reflect
additional fees and expenses that will be incurred in completing the Development?

12. To what extent, if any, are the Claimants entitled to repayment of Foster’s fees in
restitution?

13. As regards the Claimants’ claim for lost profit:

13.1 To what extent, if at all, has the delay in constructing and opening the hotel been
caused by any breaches that may be proven against Foster?

13.2 Does the Acanthus Scheme accord with the brief given by Mr Dhanoa to Foster and, in
any event, would it have been possible to design and build a 5* hotel in accordance
with the brief given by Mr Dhanoa to Foster for £100 million or less?
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13.3 Would such a hotel have been built? If so, when would it have opened and how much
would it have cost to finance and build?

13.4 In light of the answers above, had such a hotel been opened, what profit (if any) would
have been made and by which of the Claimants?

13.5 What credits, if any, should be given against this claim for costs that would have been
incurred in any event?

14. Have any of the Claimants been contributorily negligent in any of the respects alleged
at paragraph 67 of the Amended Defence?

Limitation
15.  Whether any claims made in this action are time-barred. This issue too fell away.

Overall

16. In light of the above, what sums (if any) is each of the Claimants entitled to recover
from Foster?

111 The Witnesses
Witnesses of Fact
11. Mr Dhanoa is a successful businessman. He was subjected to something of a
sustained personal attack in the written Opening Submissions for Fosters. There were
also sustained criticisms of him in Fosters’ witness evidence. As an example of this
attack, the Opening Submissions for Fosters stated the following:
“1. These proceedings are a retrospective construct designed by
or on behalf of the guiding mind of the Claimants, Mr Darbara
Singh Dhanoa (otherwise known as John Dhanoa), who
belatedly realised the excesses of his own hubris when he was
unable to achieve what he wanted.

2. Rather than take the failure of his venture on the chin, Mr Dhanoa
seeks to recover from the Defendant (“F+P”) his costs of the venture and
the lost profits he wishes he would have made if only he had opened a 5-
star hotel in September 2012. This is in circumstances where Mr
Dhanoa has never got near to putting a spade in the ground to start the
construction of the hotel.

3. Indeed, despite the fact that Mr Dhanoa obtained planning permission
for his desired hotel (which F+P designed), over 8 years ago, on 19
February 2009, no planning permission has been applied for, let alone
obtained, for the scheme which Mr Dhanoa now says F+P should have
designed (“the Acanthus Scheme”), a scheme which even now has very
little detail.

4. Mr Dhanoa has no case at all. Instead, having instructed solicitors on
a CFA and taken out ATE insurance, he is playing with other people’s
money trying to bluff his way through the Court as if civil litigation were
some game of high stakes poker. At trial, F+P will expose Mr Dhanoa’s
claim for the bluff that it is.”

12.  This approach to Mr Dhanoa by Fosters and its legal advisers in these proceedings
has two elements, namely one concerning his approach to the project, and the
second separate one concerning his involvement in issuing proceedings and taking
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13.

14.

15.

16.

these through to trial. It is rather stretching things to describe the design of the
Fosters Scheme as his “desired hotel” given the factual issues in the case. The whole
basis of Mr Dhanoa’s claim is that Fosters did not design the hotel he desired,
because he desired one that could be built for a far lower cost than £195 million.
The general approach to attacking Mr Dhanoa continued during the trial in his
cross-examination, but also into Fosters’ Closing Submissions. It was said that some
of his evidence was “demonstrably untrue” and it was submitted that “anything
which Mr Dhanoa says needs to be treated with the utmost suspicion”. The written
evidence of Mr Stewart and Mr Brooker (two of the Fosters’ architects) could
hardly be said to be complimentary of him either; rather to the contrary, he was
widely disparaged by them too.

There is, of course, no legal requirement for Mr Dhanoa to have put a spade into the
ground to start construction, not least because one of his heads of loss is for fees
paid to his consultants, including Fosters, on the Fosters’ Scheme, which on Mr
Dhanoa’s case have been entirely wasted as that scheme could not be built. This is
said to be due to its very high expense, well in excess of what Mr Dhanoa says was
the budget (as later increased). In those circumstances, it seems rather strange to
criticise him for not having built the hotel.

Additionally, if Conditional Fee Agreements and After The Event insurance are
legal and acceptable mechanisms which Parliament has decided should be available
to fund civil litigation — which they are, and which Parliament has — then the fact
that a claimant (or his companies) avails himself of these mechanisms to bring
proceedings does not, in my judgment, mean that they are to be characterised as
playing with other people’s money or bluffing, or treating litigation as though it
were a game.

One example of the unwarranted nature of the attack upon Mr Dhanoa’s character or
business nous in the evidence was the presence of the ten pin bowling alley on the
site when it was acquired, and the fact that Mr Dhanoa required this to be retained
as part of the hotel project. Mr Stewart’s witness statement stated the following,
when dealing with Mr Dhanoa’s “base requirements” which Mr Stewart said could
not be compromised upon:

“These were the size and number of rooms [etc] ... and

(slightly bizarrely) the retention of the existing bowling alley

which we understood his wife liked managing.”

Mr Stewart also stated further in his written evidence:

“Mr Dhanoa reaffirmed that it [the bowling alley] should be
retained and must have separate access from the hotel, in order
to allow his wife to continue running the bowling alley”.

Another area in which he was attacked was his approach to engaging a quantity
surveyor or costs consultant. Mr Brooker stated that Mr Dhanoa “appeared somewhat
reluctant to engage our recommended cost consultant, Davis Langdon, and said that
he would cost the building himself”. Mr Brooker also said that he was told that Mr
Dhanoa had “fallen out” with Davis Langdon. He also said that Mr Dhanoa “fired”
EC Harris, the cost consultant whom Mr Dhanoa did appoint.
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18.

19.

20.

21.

In fact, the truth of the matter was rather different to how it was portrayed by Fosters
in  the witness statements. Firstly, it was a planning requirement of the local
authority, enshrined in its planning policy, that existing leisure facilities had to be
retained in the borough. This meant that the bowling alley had to be included in the
new scheme and retained, unless some exemption could be negotiated. It was nothing
to do with the preferences or enjoyment of Mr Dhanoa’s wife, or some bizarre whim
on his part. The way this was portrayed by Mr Stewart in particular was to disparage
Mr Dhanoa for this, as though he should be criticised for some excessive
idiosyncrasy, or wished to placate his wife. It was nothing of the sort.

Secondly, it is correct that Mr Dhanoa did not want to engage Davis Langdon as the
costs consultant. However, this was only because he wished to engage EC Harris, a
different practice in the same field, to perform the same role. EC Harris had acted on
the Sofitel Hotel project at Heathrow which Mr Dhanoa admired. In this, he rejected
Fosters’ advice (repeated often) to engage Davis Langdon, and he engaged EC Harris
instead. EC Harris and Davis Langdon are both sizeable and well known practices.
Davis Langdon had a close relationship with Fosters, EC Harris did not.

The degree to which Fosters, in the person of Mr Stewart, attempted to pressure him
into using Davis Langdon was considerable. Mr Stewart was happy to use such
measures as he could to achieve the appointments he personally desired; he did so not
only for EC Harris, but other professionals too. In an e mail of 31 October 2007, for
example, in relation to a proposed structural engineer (who again is a respected one,
but whose name need not be repeated) he stated the following in order to influence the
choice of appointment:
“It is clear that [X] are a very competent fabrication and enabling works
engineer. However, they are not in the class of design engineers which
are required for this job. We need an engineer of proven design
talent...... they do not understand the commitment + talent we will
require during the design process. No matter what people say at this
stage, if they have under-priced the job, they will just not turn up when
they start losing money....”

This sort of high-handed attitude by Mr Stewart seems to have been his modus
operandi to dealing with others on the project. The suggestion that properly qualified
professionals in a well-known firm did not have “proven talent” or would simply
“just not turn up when they start losing money” are serious criticisms. This would be
a serious matter in respect of any profession, in my judgment, but structural engineers
are responsible for structural integrity; if they get things wrong, structures collapse. In
my judgment, Mr Stewart was simply bandying around criticisms to get his own way.
There was no evidence provided as to why this practice of structural engineers would
simply “just not turn up” later in the job if they felt they were losing money.

There was never any question of Mr Dhanoa having “fallen out” with Davis Langdon;
he simply wanted to engage a different practice to the one that Fosters wanted him to
engage. Such independence of thought by a client did not go down well with Mr
Stewart. EC Harris had performed the very same cost consultant role on the Sofitel
Hotel construction project for the Aurora Hotel group, also at Heathrow, which Mr
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Dhanoa saw as a success; this too was a five star hotel. There were e mails to and
from Fosters about this, and Mr Brooker simply cannot have believed that Mr Dhanoa
ever intended “to cost the building himself”; the suggestion is completely fanciful,
given the correspondence and e mails that were produced during the trial.

Fosters recommended Davis Langdon, and recommended them very highly, and were
rather surprised (if not affronted) when EC Harris were engaged. It was EC Harris
who costed the scheme at £195 million in February 2008, having given a preliminary
indication in January 2008 (after having been given the design at about Christmas
2007 by Fosters). Nor is it correct to say that EC Harris were “fired”. The different
accounts about that and my findings are dealt with in the section “Subsequent
developments” below.

In my judgment Mr Dhanoa is an astute businessman. He was a broadly honest
witness, although he is also someone who is, for example, perfectly capable of adding
spin of his own where it suits him. For instance, he added German to the list of his
languages listed in his CV because he had studied it at school. He did that in this case
in one of the CVs he produced as part of a package of information available for
funders, in an obvious attempt to bolster his international business credentials.
However, that sort of gloss is something that is of a far less significant nature, in my
judgment, than the exercise in business-character assassination to which he was
subjected in this litigation.

Mr Selby for Fosters put to him in cross-examination that he had previously been
made bankrupt, which Mr Dhanoa accepted that he had, in 1990. This passage of
evidence was described in Mr Selby’s Closing Submissions as “shifty evidence”. |
reject that categorisation of it. The earlier bankruptcy in 1990 was easily established
in cross-examination, and in my judgment it is overstating it to a considerable degree
to describe this as “shifty evidence”. Mr Dhanoa was a reasonably successful
businessman in the years following that event up to his involvement with Fosters in
2007, and he had done a variety of smaller scale projects before 2007, such as a hotel
project in Leeds, and made many millions of pounds in profits. Having bought the site
in question at Heathrow, he was offered £21.5 million at one stage simply for the
land, which would have given him a sizeable profit, again measured in the millions.
He had borrowed £11.5 million from the Allied Irish Bank to buy the site on Bath
Road, and spent £4 million of his own in doing so too. He plainly had access to seven
figure sums of his own, in addition to having the ability to raise money through bank
funding. There is no disrespect intended in my calling him an entrepreneur. For some
entrepreneurs, bankruptcy may not be viewed as quite so reprehensible as other
people may consider it to be.

In any event, simply because he had previously been made bankrupt 17 years earlier
does not, in my judgment, damn him for all time in business. As with many successful
entrepreneurs, he would not necessarily approach business transactions in the same
way as other business professionals might do, such as bankers or lawyers. However,
few bankers or lawyers risk their own personal funds in the projects in which they are
involved.

In my judgment, Mr Dhanoa was prepared to take a certain amount of risk in order to
generate business returns on his different projects or deals. He could also be prone to
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exaggeration. He also was, understandably, looking back on the events of 2007 and
2008 with hindsight. However, on the crucial disputes of facts | found his account to
be broadly accurate, to be consistent with the documents, and certain important
elements of what he told the court simply had the plain ring of truth.

One example of this was the things that he said that Mr Stewart and Mr Brooker both
said and did during this crucial period. | deal with this further below. His account
generally has been consistent, and although there were some isolated instances of his
being wrong (saying he had not received a particular letter, for example) these were
very minor and did not come close to demonstrating a wholesale or any disregard for
the facts. It should be recorded that he had a heart attack in the spring of 2008 but this
does not seem to have interrupted his involvement in the project very much.

Notwithstanding the earlier business success that he had enjoyed in the years running
up to 2007, this project represented a very sizeable step up for him, both in terms of
the stakes, and the overall size of the project. | consider that Mr Dhanoa was broadly
honest, as | have said, although as he was looking back on the project with a
considerable amount of hindsight | have taken particular care in examining
contemporaneous support for what he said in his evidence. These are after all
allegations of professional negligence. Fosters are an architectural practice of
considerable worldwide reputation as | have explained, and Mr Dhanoa, although
successful in most ordinary people’s financial terms, was simply not a businessman
on the international scale (although I doubt he would agree with that description
himself). Whereas some of Fosters’ clients might be able to wave through increases in
budget of, say, £25 or £50 million (or even far more) here and there without a
moment’s thought, Mr Dhanoa was just not in that league and did not have that
financial depth. He owned a valuable site and had invested £4 million of his own
funds to buy it. He had access to further funds. He had the ability to raise significant
further funds by way of bank borrowing (and had done so before on other projects).
He had a vision of a major five star hotel project at London Heathrow, one of the
busiest and best known airports in the world serving a major world capital. He was
not, however, a worldwide international businessman, and he was not (then or now)
worth hundreds of millions of pounds. The impression that the Fosters attack upon
him sought to portray to the court was that he was boastful and incompetent in
business terms. He may have been the former, but in my judgment he was not the
latter. However, he did not realise that he was stepping into a completely different
world of business scale when he contacted Fosters.

The only other witness of fact who was called for the claimants was Mrs Grewal, who
at the time was called Pushpinder or Jeet Dhanoa, and who is Mr Dhanoa’s daughter.
She was married in 2008 and Mr Stewart and Mr Hammerschmidt of Fosters attended
her wedding. | shall refer to her in this judgment as Ms Dhanoa, as that is the name
that was used at the time and appears on her emails and so on. She had attended some
design team meetings with Mr Dhanoa following the appointment of Fosters in the
summer of 2007. On 11 April 2008 Mr Dhanoa suffered a heart attack, and Ms
Dhanoa took over in terms of the administration of the project as he was then in
hospital and unable to deal with matters. In fact, he continued to be involved from
hospital and was only there for two weeks, so even though Ms Dhanoa was both
sending and receiving emails he remained involved too. Her evidence was of a very
limited compass, but did involve some substantiating evidence about the value
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engineering issue, as her father told her that after his meeting with Mr Stewart and Mr
Hammerschmitt the former had told him that the project could not be value
engineered to a budget of £70 million, but could be value engineered to a budget of
£100 million. Ms Dhanoa was not cross-examined on this account at all. I find that
Ms Dhanoa was also a truthful witness and | find that this conversation between her
and her father did take place at the time.

Fosters invites me to draw adverse inferences from the absence of other witnesses to
support Mr Dhanoa’s evidence. The court is entitled in some circumstances to draw
adverse inferences when witnesses might have given evidence: Wisniewski v Central
Manchester Health Authority [1998] PIQR 324. Mr Selby relies upon that case as
authority for the proposition, and criticises the Claimants’ failure to call anyone else
other than Mr Dhanoa’s daughter. That case concerned the failure of a health
authority, in a clinical negligence case brought on behalf of a plaintiff who had
suffered irreversible brain damage at birth, to call the relevant doctor as a witness.
Having extensively considered all the relevant authorities from 1875 onwards, Brooke
LJ stated the following:

“From this line of authority | derive the following principles in the

context of the present case:

(1) In certain circumstances a court may be entitled to draw adverse
inferences from the absence or silence of a witness who might be expected
to have material evidence to give on an issue in the action.

(2) If a court is willing to draw such inferences, they may go to strengthen
the evidence adduced on that issue by the other party or to weaken the
evidence, if any, adduced by the party who might reasonably be expected to
call the witness.

(3) There must, however, have been some evidence, however weak, adduced
by the former on the matter in question before the court is entitled to draw
the desired inference: in other words, there must be a case to answer on that
issue.

(4) If the reason for the witness's absence or silence satisfies the court, then
no such adverse inference may be drawn. If, on the other hand, there is some
credible explanation given, even if it is not wholly satisfactory, the
potentially detrimental effect of his/her absence or silence may be reduced or
nullified.”

That case was considered and applied by the Court of Appeal in Society of Lloyd’s v
Jaffray [2002] All ER (D) 399 [2002] EWCA Civ 1101, which concerned the well-
known Lloyd’s litigation, when Lloyd’s Names (who were underwriting members of
the Society) inherited massive losses from earlier accounting periods. The Names
brought proceedings alleging deceit, and in summary their case was that Lloyd’s had
known about the unquantifiable but massive looming losses, whilst giving the Names
the impression that all was under control and that proper reserves had been made. At
the trial of what was called the threshold fraud issue, and although witness statements
had been served from individuals at Lloyd’s whom the Society might have called as
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witnesses, a number of them were not in fact called. The Court of Appeal held,
applying the principles of Brooke LJ in Wisniewski, the following:

“It seems to us that on aspects where the evidence points in a direction
against Lloyd’s in an area which could have been dealt with by Mr Randall
the judge should have drawn an adverse inference from Lloyd’s failure to
call Mr Randall to deal with it. This does not mean that any allegation that
the Names make against Mr Randall must be accepted because he did not
give evidence. It simply means that where the evidence points in a certain
direction an adverse inference can be drawn from a failure to call the witness
to deal with it.”

(at [406] and [407])

It has also been considered and applied by the Court of Appeal in Benham Limited
v_Kythira Investments Ltd [2003] EWCA Civ 1794 at [26], which concerned a
successful appeal against a first-instance judge’s acceptance of a “no case to
answer” submission in a civil trial. 1 considered and applied those authorities in
Energy Solutions v_Nuclear Development Authority (No.2) Liability [2016]
EWHC 1988 (TCC) in the context of a procurement challenge. The principles are
dealt with at [319] to [330] and | drew certain adverse inferences in that case at
(inter alia) [393] and [790]. However, | stated in that judgment at [323] that it
should be noted:
“....without in any way departing from the statements of

principle that apply in this situation generally or applying a

different standard, that procurement proceedings have a

particular aspect to them that should be borne in mind. This is

that there is an express obligation of transparency upon the

contracting authority. On occasion, and without in any way

shifting the burden of proof, contracting authorities and their

evaluators may be required to justify or explain what has been

done when evaluating tenders, particularly if a score given on a

particular requirement has been changed by the SMEs

themselves during the evaluation process. Reasons have to be

recorded and the record is important; it helps compliance with

the obligation of transparency. Such explanation is made far

more difficult for a contracting authority if the directly relevant

personnel who were centrally involved in that process are not

called as witnesses. This justification or explanation is

something that will or may arise if the material available shows

a prima facie manifest error. That is probably simply a different

way of stating the third of Brooke LJ’s principles in

Wisniewski.”

I do not consider that the requisite ingredients are present in this case for me to be
justified in drawing adverse inferences from the absence of other professional
advisers, or other witnesses, who were not called to give evidence on Mr Dhanoa’s
behalf. A witness statement was served from Mr Tiplady, yet he was not called as a
witness. Ms Briggs submitted that his evidence as contained in that statement did
not really take the case particularly much further, and in any case he had booked a
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holiday and that is why he did not attend the trial. However, | am unpersuaded that
the evidence points in a particular direction against Mr Dhanoa such that | should
draw an adverse inference from anyone’s absence in any event, let alone that of Mr
Tiplady.

On the two crucial points, namely the budget dispute (the subject of what is called
“Breach 1” by Ms Briggs) and the Value Engineering dispute (the subject of
“Breach 2”) it is essentially Mr Dhanoa’s evidence on the one hand, partly
supported by some contemporaneous e mail references, against that of Mr Stewart,
and to a lesser extent Mr Brooker and Mr Hammerschmidt, on the other. This is not
a situation where, in my judgment, adverse inferences are required or justified. In
any event, the evidence even of the Fosters’ witnesses on these two points moved
far closer towards the account of Mr Dhanoa by the time their cross-examination
had been completed.

Turning to the witnesses who appeared for Fosters, these were numerous. The first
was Mr Hugh Stewart, a partner at Fosters who reported to Mr Brooker, the partner
in charge of the team dealing with the project called Group One. Mr Stewart was
not exclusively involved in this project, and he told the court that he had about four
or five projects running at one time. Mr Hammerschmidt, who was an Associate
Partner, was exclusively engaged on this project and reported to Mr Stewart. Mr
Stewart’s evidence demonstrated the gulf between the two contracting parties. The
first meeting which Mr Stewart attended, for example, was at Mr Dhanoa’s semi-
detached property in Hayes, somewhere that Mr Stewart explained in his written
evidence in these terms:

“We met in what appeared to be Mr Dhanoa’s home, in a semi-detached house near
the site in Hayes. We discussed the scope and ambition of the project, in which John
Dhanoa used the hackneyed phrase “world class architects” and how the Foster
brand would enable him to gain credibility with both operators and investors”.

Given that Fosters do consider themselves, and almost certainly are “world class
architects” — and Mr Stewart certainly gave the impression that he considers himself
a world class architect who has led the design of numerous major projects — it is not
clear why Mr Dhanoa’s use of that phrase should be described as “hackneyed”.
Certainly the image of three of Fosters’ international architects meeting Mr Dhanoa
in a room in his semi-detached house in Hayes is an incongruous one. | doubt that
any of the Fosters partners in question were used to meeting anyone in such
surroundings, and Mr Stewart frankly accepted that this was not the sort of meeting
that would normally be held with Fosters’ clients, describing it as an unconventional
setting. Mr Stewart was sceptical that matters would proceed.

Fosters decided that they would seek a substantial (non-refundable) deposit prior to
starting work, and also discussed that the fee was to be a “relatively high lump
sum”. However, to Mr Stewart’s surprise, the deposit of £150,000 requested was
paid and Fosters were engaged. The terms upon which the written appointment was
agreed are dealt with in the next section of this judgment headed “The Terms of the
Appointment”.

The other architects who were called from Fosters were Mr Grant Brooker, the
partner in charge of Group One (now called Studio One), and Mr Hammerschmidt,
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who was exclusively engaged on this project as he was the most junior. Mr Brooker
has been a member of Fosters since 1987 and is a Senior Partner and Director. He is
also a member of the Partnership Board. He attended few meetings, although he did
attend the one that took place at the semi-detached house, and he was not copied in
on all the correspondence. Fosters is split into six studios or teams; what was then
called Team One is now Studio One.

Unlike Mr Brooker and Mr Stewart, Mr Hammerschmidt no longer works for
Fosters and has relocated to his native Germany and practises as an architect there.
He is qualified in both Germany and the United Kingdom, and joined Fosters when
he graduated from Bauhaus University in 2000. He gave evidence in English by
video link from Frankfurt-am-Main where he now lives.

| did not find either Mr Stewart’s or Mr Brooker’s approach to giving evidence
particularly helpful, or their evidence even accurate when considered against
contemporaneous documents. Rather ironically, given their criticisms of Mr
Dhanoa, their evidence during their cross-examination painted a wholly different
picture than that contained in their written witness statements. However, that is not
to say that their actual evidence itself was unhelpful in terms of assisting me to
decide the issues. On the contrary, on some very important and headline points — for
instance whether there was a budget — they entirely shifted their position under
moderate cross-examination and simply accepted the claimants’ case. Mr Stewart,
for example, said orally in cross-examination that he “repeatedly asked” Mr Dhanoa
for the budget, again and again. When this was followed up with another question
on the same subject, he simply accepted a main plank of the claimants’ case, and
one upon which the pleaded positions of the parties had been, pre-trial,
diametrically opposed:

MS BRIGGS: Did you ever ask Mr Dhanoa for his budget?

I'm sure | did, yes.

And did he answer you?

I'm sure he did.

And did he say 70 million?

I think he said 70 to a hundred million.

. So your evidence is you think he said his budget was 70

to a hundred million?

A. Yes.

O >0 >0 P

In my judgment this was rather a pivotal moment in the case. For over two years
since March 2015 when proceedings had been issued, and during the letter of claim
period before that, Fosters had steadfastly refused to accept that there was any
budget at all. It was a central part of their case that there had not been. Mr Stewart
accepted the point about 30 minutes into his cross-examination.

Both Mr Brooker and Mr Stewart’s written evidence was entirely self-serving, and
seemed to have been drafted regardless of the facts. Their oral delivery was halting
and they each seemed carefully (and on occasions ponderously) to weigh up the
potential ramifications of any answer before they delivered it, and would swerve
away from giving answers that might damage the Fosters’ cause. Lengthy rambling
answers that were entirely off the point were commonplace during the evidence of
these two architects, and also appeared to me to be part of an attempt by them to
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keep the oral evidence, and what the court was told in answer to questions, on a
very tightly controlled course. It was highly unsatisfactory. In particular, however,
two passages of Mr Stewart’s cross-examination were notable and this is addressed
further in the section “The breaches”. The passage above about “repeatedly asking”
Mr Dhanoa for the budget was wholly at odds with the Fosters’ case that had been
advanced for a very long time prior to the trial. In that respect their evidence was
important in resolving the factual disputes between the parties, but perhaps not in
the way these two witnesses intended. Some of Mr Stewart’s more impromptu
answers, such as “that’s what we do” and “we are Fosters” were very similar to the
actual phrases that Mr Dhanoa had said that Mr Stewart had used in 2007 and 2008.
Further, Mr Brooker’s rather autocratic dismissal of the option for the design
initially chosen by Mr Dhanoa, and the imposition upon the scheme of the biosphere
(which Mr Dhanoa told me he did not really like, evidence which | accept) are
entirely at one with what | observed during his evidence about his approach to Mr
Dhanoa generally. The biosphere was a structure or glass envelope within which the
hotel was to sit, the entire hotel being contained within it. It was to be a very
impressive and innovative feature. It was also extremely expensive.

I would not describe it as a clash of personalities between these Fosters’ partners
and Mr Dhanoa, rather that Mr Brooker and Mr Stewart seemed to see Mr Dhanoa
as somewhat beneath them as a client. He frankly told the Fosters’ team that he
wanted their brand for credibility. They not only knew that, but were of the
unshakeable (and correct) view that, as Fosters, they could bestow that credibility.
There is no doubt that the Fosters “brand” is of great value, and the practice is a
worldwide leader in the field, and they were right that having Fosters design a
scheme for Mr Dhanoa did bestow credibility upon it. This did however mean that
with them, Mr Dhanoa simply had no credibility at all, although he plainly did not
realise that at the time. The fact that the initial briefing was given in his semi-
detached house in Hayes hardly helped, nor did the retention in the project of a ten-
pin bowling alley. This planning requirement was seen by them, even during the
trial, as a point almost of mockery. Mr Dhanoa’s other projects, which had led to his
making profits of several million pounds, were hardly likely to impress them,
although Mr Dhanoa did try to impress with his achievements, such as they were. A
small hotel in Leeds, or 24 flats in a modest residential housing development, are
not projects that will cut much ice with people who have been involved in designing
iconic buildings across the major cities of the world. Mr Dhanoa on the one hand,
and Mr Brooker and Mr Stewart on the other, were literally poles apart.

All of the instances | have identified in the paragraphs dealing with Fosters’
criticism of Mr Dhanoa demonstrate, in my judgment, how both Mr Stewart and Mr
Brooker were extraordinarily enthusiastic in these proceedings to twist the facts.
The whole tenor of their evidence was to disparage Mr Dhanoa. In my judgment
both those gentlemen viewed Mr Dhanoa with a degree of superiority; he was not
the sort of client for whom Fosters was used to acting, and Mr Stewart in particular
gave me the impression that he was not the sort of client that Fosters really wanted.
They certainly wished to portray him to the court as entirely lacking basic business
common sense. The more that Mr Dhanoa at the time in 2007 and 2008 believed he
was impressing upon his professional team his own (to him) impressive
international business credentials, the more this was likely simply to have re-
emphasised to Fosters quite how lacking in those he was. There were two other
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instances that demonstrate how Fosters’ attitude to Mr Dhanoa continued past the
events of 2008. | deal with these further in the section “Subsequent developments”.
They involve attempts by Mr Dhanoa, through a company authorised by him to do
so called Sparc, to obtain what are termed “deliverables” from the Fosters’ Scheme.
The internal emails at Fosters discussing how to deal with this are most illuminating
of their continuing attitude to him. Also, in this case | found the contemporaneous
references in the period 2007 to early 2008 to budget of particular assistance in
resolving the factual issues. The way that subject — strongly contentious at the trial
- was dealt with at the time in different emails supported the evidence of one of the
parties to the litigation (Mr Dhanoa), and was entirely at odds with the evidence of
the other (Mr Stewart and Mr Brooker). It is not necessary for the court to resolve
why things happened as they did, just to resolve what in fact happened. However, in
this case the reason may well have been that the attitude of Mr Stewart and Mr
Brooker towards Mr Dhanoa included the same attitude towards his budget. It just
did not matter.

Mr Hammerschmidt, on the other hand, as a witness was of a completely different
calibre to the other two architects, and of great assistance to the court. He answered
sensibly, readily and, in my judgment, wholly truthfully. He had a great deal more
involvement with Mr Dhanoa during the project than either Mr Stewart or Mr
Brooker did. Those two latter Fosters partners were however the ones taking the
decisions. Importantly, in my judgment, both those two were at the meeting held at
Mr Dhanoa’s semi-detached house in July 2008. Mr Stewart was adamant that,
although he was at that meeting at the house, it was the second meeting held
between Fosters as a practice and Mr Dhanoa. Whether it was the first or second
meeting in my judgment is not material. There was at least one meeting in that
location and Mr Stewart attended it, and whether it was also the first meeting
between Fosters and Mr Dhanoa or the second does not affect my findings. Mr
Stewart may either have simply been mistaken that there had been an earlier
meeting (which he had not attended) before that, or he may be attempting to
distance himself from the very first face to face contact with Mr Dhanoa. | find as a
fact that there was a meeting in July 2007 and this was attended by all three of the
Fosters’ architects to whom | have referred and Mr Dhanoa. It was held at his house
in Hayes. The budget was discussed at that meeting. Mr Stewart’s attempts to
minimise his involvement in the early discussions between Fosters and Mr Dhanoa
are not to his credit.

Mr Hammerschmidt, at the end of his evidence, told me about the Fosters’ reaction
to the costing of £195 million of the Fosters’ Scheme in early 2008. This was, in
summary, that there was considerable shock and they realised it was “almost twice”
the figures they had been given (which in this context meant a budget of £100
million). Such evidence is entirely at odds with the Fosters’ pleaded position, that
there was no budget. He also said that there had been concern prior to the actual
number being produced because it was felt that the Scheme would be an expensive
one. Such evidence would make no sense had there been no budget, as both Mr
Brooker and Mr Stewart would have had those who read their written statements
believe.

There were other witnesses who appeared at the trial for Fosters too. Mr Michael
Gardner of Fosters was called; he is a management consultant and not an architect.
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He had negotiated the contract terms and the Fosters’ fee with Mr Dhanoa. | found
him as a witness open and accurate; he no longer works for Fosters. Mr Richard
Sugg of EC Harris was called too; he retired from EC Harris about 5 years ago, but
provided consultancy services thereafter. He was, in supplementary evidence given
by way of oral examination in chief, asked about the circumstances in which EC
Harris came no longer to be retained or engaged by Mr Dhanoa. Fosters’ case was
that EC Harris had been “fired” by Mr Dhanoa. He gave an account wholly
consistent with the challenge put to Mr Dhanoa in his cross-examination, and
directly contrary to Mr Dhanoa’s account. However, this evidence by Mr Sugg
(which was to the effect that Mr Dhanoa had not given the court an accurate account
of EC Harris’ termination, and that EC Harris had been asked to do something by
Mr Dhanoa that professionally they were not prepared to do in a proposed letter for
funders) was proved simply to be wrong in fact in cross-examination by Ms Briggs.
She produced a letter from EC Harris to Mr Dhanoa at the time that demonstrated
that Mr Dhanoa’s account was true (although his explanation that they had sought to
hold him “to ransom” was simply colourful language). Contrary to what Mr Sugg
had told the court in supplementary evidence in chief, EC Harris had been prepared
to provide such a letter, had even expressly offered to do so, but had indeed sought a
fee for this. This evidence demonstrated to